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DECI SI ON AND FI NAL ORDER OF THE COMVIVANDANT
UNI TED STATES COAST GUARD
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LEROY BROMWN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 28 Novenber 1956, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunments upon finding him guilty of m sconduct. Two
specifications allege, in substance, that while serving as a
fireman-watertender on board the American SS FLYI NG CLOUD under
authority of the docunent above described, on or about 28 August
1956, while said vessel was at Tokuyama, Japan, Appellant
wongfully failed to performhis duties from 2000 to 2400; and on
or about 26 Septenber 1956, while the ship was at San Franci sco,
California, Appellant assaulted and battered a U S. Custons Cuard
named Steven Perry.

At the hearing, Appellant entered pleas of "guilty" to the
charge and each of the above two specifications. No evidence was
presented by either party with respect to these two specifications.
Subsequently, a third specification was found not proved and
di sm ssed by the Exam ner.

At the conclusion of the hearing, the Exam ner determ ned that
t he charge and two specifications had been proved by plea. He
entered the order suspending Appellant's Merchant Mriner's
Docunent No. Z-734429-D1, and all other licenses, certificates and
docunents issued to Appellant by the United States Coast CGuard or
its predecessor authority, for a period of twelve nonths outright
and twel ve nonths on probation until twenty-four nonths after the
termnation of the outright suspension.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 28  August 1956, Appel | ant was servi ng as a
fireman-wat ertender on board the Anerican SS FLYING CLOUD and



acting under authority of his Merchant Mariner's Docunent No.
Z-734429-D1 while the ship was at Tokuyama, Japan. On this date,
Appel lant failed to performhis duties from 2000 to 2400.

While serving in the above capacity on 26 Septenber 1956,
Appel I ant assaulted and battered U S. Custons Guard Steven Perry.
Appel  ant was convicted in a Federal court for this offense and
served 45 days in jail

Appel lant's prior record consists of a probationary suspension
in 1949 for failing to perform his duties and destroying ship's
property; an adnmonition in 1951 for failing to performhis duties;
si x nonths outright suspension plus probation in 1951 for offenses
i ncl udi ng obscene |anguage to a junior engineer and threats to
strike him six nonths outright suspension in 1955 for directing
vile |l anguage toward, and threatening, a superior officer on board
shi p.

BASI S OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is contended that the suspension inposed is too
severe for the two offenses involved. After drinking ashore upon
his return from a |long voyage, Appellant took one swing at the
Guard since Appellant was surprised when the Guard put his hands in
Appellant's pockets to search him The only other offense
consi sted of m ssing one watch.

The assault offense was adequately disposed of by the U S.
Gover nment when Appel l ant was puni shed by inprisonnent for this act
whi ch occurred ashore rather than on the ship. This order of
suspensi on constitutes a second puni shnent for the sane offense.

In conclusion, it is respectfully urged that the severity of
t he suspensi on be reconsi der ed.

APPEARANCE ON APPEAL: Murray A. Mller, Esquire, of New York
City, of Counsel.

OPI NI ON

Appellant's contention that the suspension of his seanman
docunents constitutes a second punishnment for the offense of
assault and battery upon a U S. Custons Guard is without nerit.
Such action taken under 46 U.S. C. 239 has been held consistently to
be a renedial sanction rather than a penal one since the primary
purpose is not to punish the seaman but to act as a deterrent in
the future for the protection of other persons in contact with the
seaman in his capacity as an enpl oyee on a nerchant vessel. This
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position is fortified by 46 U S.C. 239(h) which provides for the
referral of evidence of crimnal liability to the Attorney Ceneral
for prosecution under the Crimnal Code, thus recognizing and
providing for the separability of the penal from renedial or
adm ni strative actions. There is also a distinction with respect
to the degree of proof required in these proceedi ngs (substanti al
evi dence) and crimnal actions (proof beyond a reasonabl e doubt).
Al t hough there is sone elenment of punishnent involved when a
seaman's docunent is suspended or revoked, this does not constitute
doubl e jeopardy within the neaning of the Fifth Arendnent of the
Constitution of the United States since such a suspension or
revocation is not a crimnal penalty or a matter of crimnal
record.

Al though the assault by Appellant did not take place on the
ship, Appellant was still enployed on the vessel and, therefore,
subj ect to charges conducted under 46 U S.C. 239. Fromthe above
stated purpose of these proceedings, it is evident that Appellant's
conviction in the Federal court did not adequately serve the
purpose of this hearing against Appellant's docunents even though
the of fense was commtted ashore.

Under these circunstances and in view of Appellant's prior
record of offenses of the sanme general nature as are here under
consideration, it is ny opinion that the order of suspension
i nposed by the Examiner is an appropriate one which will tend to
di scourage Appellant from such conduct in the future while he is
enpl oyed on a nerchant vessel of the United States.

ORDER

The order of the Exanm ner dated at New York, New York, on 28
November 1956, is AFFI RVED

J.A. Hrshfield
Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C., this 21st day of August, 1957.



